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47 CFR Parts 51 and 61

[WC Docket No. 18-156; FCC 18-76]

8YY Access Charge Reform

AGENCY': Federal Communications Commission.

ACTION: Proposed rule.

SUMMARY:: In this document, the Commission proposes to migrate interstate and intrastate
originating end office and tandem switching and transport charges for toll free (8YYY) calls to

bill-and-keep, continuing the reform efforts that began with the 2011 USF/ICC Transformation

Order. The Commission also proposes to cap 8Y'Y database query rates at the lowest rate
charged by any price cap local exchange carrier, and to limit charges to one database query
charge per call, regardless of the number of carriers are in the call path or the number of database
queries conducted. These proposals should limit unreasonably inflated charges and reduce or
eliminate incentives for parties to engage in the types of abuse described in the record.
DATES: Comments must be submitted on or before [INSERT DATE 60 DAYS AFTER
DATE OF PUBLICATION IN THE FEDERAL REGISTER]. Reply comments must be
submitted on or before [INSERT DATE 90 DAYS AFTER DATE OF PUBLICATION IN
THE FEDERAL REGISTER].
ADDRESSES: You may submit comments, identified by WC Docket No. 18-156, by any of the
following methods:

e Federal Communications Commission’s Web Site: http://apps.fcc.gov/ecfs//. Follow the

instructions for submitting comments.



e People with Disabilities: Contact the FCC to request reasonable accommodations
(accessible format documents, sign language interpreters, CART, etc.) by e-mail:
FCC504@fcc.gov or phone: 202-418-0530 or TTY: 888-835-5322.

For detailed instructions for submitting comments and additional information on the rulemaking
process, see the SUPPLEMENTARY INFORMATION section of this document.

FOR FURTHER INFORMATION CONTACT: Irina Asoskov, Wireline Competition
Bureau, Pricing Policy Division at 202-418-2196 or at Irina.Asoskov@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a summary of the Commission’s Further

Notice of Proposed Rulemaking (FNPRM or Notice), FCC 18-76, released on June 8, 2018. A

full-text version of the Further Notice of Proposed Rulemaking may be obtained at the following
internet address: https://docs.fcc.gov/public/attachments/fcc-18-76al.pdf
L. BACKGROUND

1. AT&T first introduced interstate toll free service, using 800 numbers, in 1967.
The defining characteristic of that service, then known as Inward Wide Area
Telecommunications Service (WATS), was that such calls were paid for by the company that
received the calls and had subscribed to the toll free service. At the time, and for many years
after, interstate calling rates were substantial, so the calling party received significant financial
benefit from making a toll free call rather than a direct-dialed long distance (or toll) call. Today,
by contrast, the prevalence of unlimited minutes plans for both wireless and wireline service and
the advent of the Internet and other advances in communications have reduced the financial
benefit to the calling party of being able to make a telephone call and not pay for the toll portion

of the call.

2. Nonetheless, many businesses and consumers continue to find 8Y'Y numbers
useful. Demand for 8Y'Y numbers continues to grow. In fact, the Commission recently
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authorized a new 833 code to supplement the 800, 888, 877, 866, 855, and 844 codes already in
use for 8Y'Y calling. The record offers several explanations for the continued demand for 8Y'Y
numbers. A toll free number can give a business a national presence and “project a professional
image.” Toll free numbers can also act as a powerful branding tool, particularly if the subscriber
can obtain a vanity number, such as 1-800-FLOWERS, that promotes its business. Many
businesses also use toll free numbers to track the effectiveness of their advertising and marketing
strategy. These marketing efforts increase the demand for toll free numbers, as businesses need
to assign unique numbers to each advertising campaign or even to different segments of the same

advertising campaign.

3. The record indicates that 8Y'Y minutes of use appear to be increasing, at least
relative to other originating access minutes. As a result, according to some commenters, 8YY
calls account for a substantial majority of originating access minutes. We seek comment on
parties’ experiences regarding demand for 8Y'Y numbers and legitimate minutes of use. We also
invite parties to provide additional information regarding the usefulness of 8Y'Y numbers and

demand for 8Y'Y services.
A. History of Intercarrier Compensation for 8Y'Y Calls

4. Following the breakup of AT&T, the Commission analyzed the treatment of toll
free originating and terminating switched access charges for purposes of carrier revenue
recovery. In addition to end office rate elements, the Commission allowed LECs to recover a
portion of fixed local loop costs through the carrier common line (CCL) charge that LECs were
allowed to recover from IXCs. In devising the CCL rate element for toll free calls, the
Commission recognized that toll free calls generally “originated over regular local loops and
terminated over a dedicated access line to the 8Y'Y subscriber’s premises.” The Commission

referred to the originating end of such calls as the “open end” and the terminating end as the
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“closed end.” In the 1986 WATS Order, the Commission placed the bulk of CCL charges on

terminating access minutes, allowing carriers to recover the rest of their loop costs through
traffic-sensitive charges. The Commission also exempted the “closed end” of the call from the
CCL charges, based on a finding that the costs of the closed end of a toll free call were covered
by special access charges. Exempting the “closed end” of 8YY calls from CCL charges,
however, meant that “800 traffic would be exempt from carrier common line charges altogether,
despite the fact that it makes use of the public switched network.” In other words, because LECs
recovered the bulk of their loop costs from terminating access charges, and the terminating end
of toll free calls was exempt from the CCL charge, LECs were not able to recover from IXCs the
loop costs associated with originating 8Y'Y calls. The Commission allowed LECs to recover
their loop costs by treating the originating (open) end of interstate 8Y'Y calls as terminating for

purposes of assessing the CCL charge.

5. In 1997, the Commission reaffirmed its prior decision that the “open end” of an
8YY call should be treated as the terminating end for access charge purposes. The Commission
noted that “an IXC is unable to influence the end user’s choice of access provider for originating
access services because the end user on the terminating end is paying for the [8YY] call.” In the
early 2000s, the Commission eliminated the CCL charge, but did not specifically address 8Y'Y
services. At present, originating carriers receive payments from 8Y'Y providers for originating
interstate toll free calls through originating end office, tandem switching and transport, and

database query charges.

6. Database query charges. From 1967, when AT&T first introduced toll free

service, until late 1986, “LECs were unable to provide access for 800 service to any IXC other
than AT&T.” In 1986, the Bell Operating Companies (BOCs) and other LECs began offering

other IXCs 8Y'Y access through an NXX-based methodology, whereby the first three digits
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following the 800 prefix of the dialed number were associated with a specific IXC. Toll free
subscribers seeking a particular 800 number had to obtain it from the IXC to which the NXX in
that number had been assigned and could not change carriers without changing their 800 number.
For example, if MCI had been assigned all numbers beginning with 800-468, then someone who
wanted to subscribe to 800-468-3927 (800-GO-TEXAS) would have to do business with MCI.

In 1989, the BOCs and some other carriers began developing “common channel signaling
networks based on the CCS7 protocol,” in which their CCS7 networks would be linked with
databases containing the 800 service information. The Commission established a separate access
element for the database cost recovery. The Commission required LECs to “develop rates for
800 data base access based only on their data-base-specific costs” and expressed an expectation

that the costs associated with the 800 number database would be “relatively modest.”

7. In 1993, the Commission determined that the newly-created 800 database was
“absolutely necessary to the provision of 800 service using the data base access system” and
concluded that access to the database must be provided pursuant to tariff. In contrast to NXX-
based routing, which relied on LECs using their central office switches to process 800 calls, the
new routing technology required originating LECs to route 8Y'Y calls through a switch equipped
with a “service switching point” (SSP). The SSP would then “suspend” routing of the call until
it determined where to send it by transmitting a query over the signaling system 7 (SS7) to a
regional service control point (SCP). The SCP would regularly obtain routing information from
the central (SMS/800) database. Not all end offices of the LECs that owned an SCP were
connected to the SCP. 8YYY calls from consumers served by end offices that were not connected
to an SCP were routed to one of the LEC’s tandem switches equipped with an SCP and the call
would be processed from there. Those LECs that did not own an SCP could purchase query

services from a LEC that did.



8. In a series of orders, the Commission determined that certain costs associated
with the provision of 8Y'Y database query services were reasonable and allowed price cap and

rate-of-return carriers to include them in their rate calculations.
B. Access Charge Reforms Adopted in the USF/ICC Transformation Order

9. In the USF/ICC Transformation Order, the Commission found that, over time, the

intercarrier compensation system had become “riddled with inefficiencies and opportunities for
wasteful arbitrage.” To rid the system of arbitrage schemes that impose “undue costs on
consumers, inefficiently diverting capital away from more productive uses such as broadband
deployment” and to provide incentives to transition telecommunications networks to IP
technology, the Commission adopted a national, default bill-and-keep framework as the ultimate
end state of all telecommunications traffic exchanged with a LEC. As the first step in
implementing that framework, the Commission adopted a multi-year transition to bill-and-keep
for many terminating access charges, determined that “the originating access regime should be
reformed,” and capped most originating access charges, with the exception of intrastate
originating access charges of rate-of-return carriers. The cap applied to a wide range of
originating access charges, including, but not limited to, database query charges. The
Commission also adopted bill-and-keep as the default compensation regime for non-access
traffic between LECs and commercial mobile radio service (CMRS) providers, thus bringing that
traffic into parity with CMRS-related access traffic, which had long been subject to bill-and-

keep.

10. Based on a determination that concerns regarding network inefficiencies,
arbitrage, and costly litigation were “less pressing with respect to originating access” than with
respect to terminating access, the Commission did not adopt any further reforms to originating

access charges. In a Further Notice of Proposed Rulemaking that accompanied the USF/ICC
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Transformation Order, the Commission sought comment on the steps it should take to transition

originating access and transport to bill-and-keep, as well as issues related to 8Y'Y traffic. The
Commission sought comment on the timing, transition, and possible need for a recovery
mechanism for the remaining rate elements. The Commission explained that access charges for
originating 8Y'Y traffic have been treated similarly to terminating access charges for non-8YY
calls. It sought comment on “the appropriate treatment of 8Y'Y originated minutes” and on
whether 8Y'Y access reform should be treated differently from originating access reform more

generally. Comments regarding these issues were mixed.
C. 8YY Routing and Related Access Elements

11.  To understand how the current 8Y'Y system allows for arbitrage and fraud, it is
necessary to understand the typical wireline call path for, and intercarrier charges associated
with, 8YY calls. As described by various commenters, when a wireline customer places a call to
an 8Y'Y number, the call is initially carried by the caller’s LEC to that carrier’s end office switch.
At that point, the LEC may conduct the database query from the end office switch to the SCP,
where it obtains the routing information. Then the LEC may route the call to a tandem switch
which may or may not be owned by the same LEC. If the LEC did not conduct the database
query at its end office, then it may conduct the query from a tandem office, or it may rely on a
third-party tandem provider to perform the database query. Once the routing information has
been obtained, the call is then routed to the IXC—either directly, or through an intermediate

provider—and, ultimately, the 8Y'Y customer.

12. Under our current rules, the LEC that originates an 8Y'Y call is entitled to charge
the IXC that terminates the 8Y'Y call originating access charges for the specific services
provided, which would typically include originating end office switching, database queries,

interoffice transport and, often, tandem switching and transport. The amount of access charges
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an originating LEC receives for such calls is dependent on the applicable switching and transport
rates, including the number of miles that are subject to the transport charge, which is billed on a
per-minute, per-mile basis. In some cases, the originating LEC and a third-party tandem
provider bill the IXC separately, but some intermediate carriers submit one bill for originating
and tandem and transport charges to the 1XC and subsequently reimburse the originating carrier
pursuant to an agreement between the originating LEC and the tandem carrier. Because database
queries can originate from either an end office or a tandem office, tandem providers can also
charge the IXC for database queries. According to AT&T, it is not unusual for an IXC to be
assessed a database dip charge by both the LEC that originates an 8Y'Y call, and by the tandem
provider that picks up that call. AT&T claims that database queries account for a significant

share—approximately 19 percent—of the originating access charges it is billed for 8Y'Y calls.

13.  Thus, in the case of 8Y'Y traffic, originating carriers involved in the call have
incentives to route calls in ways that maximize the compensation they receive—regardless of
whether they receive those access revenues directly or indirectly, via shared revenue
arrangements. Moreover, the current system encourages bad actors to place fraudulent, or
otherwise illegitimate, robocalls with the sole purpose of generating originating access revenues.
These inflated charges raise costs for both IXCs and 8Y'Y subscribers, which have no control

over the choice of originating and intermediate providers.

14.  While we have described the typical call paths for 8Y'Y calls as laid out by
commenters in the current record, to further our understanding of the issues, we invite
commenters to provide additional information about their experiences with various call paths

associated with 8YY calls.



D. More Recent Procedural History

15. On September 30, 2016, AT&T filed a petition seeking forbearance from, among
other things, rules related to the tariffing of 8Y'Y database query charges. AT&T alleged that
“some LECs are engaged in schemes to overcharge” for certain originating 8Y'Y traffic and
claimed that “arbitrage schemes are increasingly shifting to 8YY.” AT&T pointed to a “wide
variation in the tariffed charges” for 8Y'Y database queries and asserted that the rates it had
negotiated in contracts with some providers were generally lower—and more uniform—than the

tariffed rates for those services.

16. Other IXCs echoed many of AT&T’s concerns. Verizon argued that “[t]raffic
pumping involving sham 8Y'Y calls already is a serious arbitrage problem” and Sprint agreed
that the charges for 8Y'Y database queries are “unjustifiably high.” Even parties that opposed the
forbearance petition acknowledged that the variances in 8Y'Y database query charges may create

arbitrage opportunities. AT&T withdrew its petition before the Commission reached a decision.

17.  Subsequently, on May 19, 2017, the Ad Hoc Telecommunications Users
Committee (Ad Hoc) filed an ex parte letter, urging the Commission to require carriers to “apply
the per minute charges for terminating traffic to the originating or ‘open’ end of 8Y'Y calls.” Ad
Hoc asserts that the Commission could reduce or eliminate incentives to use 8Y'Y for arbitrage
and access stimulation schemes if it were to treat originating 8Y'Y calls the same as terminating

access calls for purposes of intercarrier compensation.

18. In a public notice dated June 29, 2017, the Wireline Competition Bureau invited
interested parties to update the record on issues raised by the Commission in the USF/ICC

Transformation Order with respect to access charges for 8Y'Y. We incorporate the comments

from the June 29, 2017 Public Notice and the FNPRM portion of the USF/ICC Transformation




Order into this record and seek further comment on issues related to 8Y'Y access charge reform,

as discussed in greater detail below.

II. ALLEGED ABUSES OF THE 8YY INTERCARRIER COMPENSATION
REGIME
19.  Parties raise concerns about abuses of the 8Y'Y intercarrier compensation regime.
Based on the current record in this proceeding, we propose to revise our rules to change the

incentives that are leading to these reported abuses.

20. In the USF/ICC Transformation Order, the Commission acted to “reduce arbitrage

and competitive distortions” which had occurred over time. However, commenters allege that
because the Commission left originating access charges “largely unreformed and expensive,”
abuses of the intercarrier compensation system with respect to 8Y'Y service have flourished. The
record currently includes descriptions of at least four different categories of schemes by which
carriers are reported to be exploiting the current regime governing intercarrier compensation for
originating 8Y'Y traffic. In the interest of having a robust record, we seek additional comment on
the existence, prevalence, and impact of each of these reported schemes and on any other 8Y'Y -

related schemes that commenters propose we address.

21. Benchmarking abuse. Currently, pursuant to the competitive LEC benchmarking

rule, competitive LECs are permitted to tariff interstate access charges at a level no higher than
the tariffed rate for such services offered by the incumbent LEC serving the same geographic
area. Commenters complain that some competitive LECs aggregate 8Y'Y traffic from originating
LECs and instead of “benchmark[ing] its originating tandem switched transport rates to the rates
tariffed by the incumbent LEC in the area where the call originated, the CLEC bills the higher
rates tariffed by the incumbent LEC in the area where the call is handed off to the IXC.” We

seek comment on this practice and on whether it is a legitimate practice or an improper attempt
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to exploit a loophole in the Commission’s rules. Are there examples of other forms of potential
benchmarking abuse in addition to the one we describe here? How prevalent is benchmarking
abuse? How much does it cost individual IXCs or 8Y'Y subscribers in additional access charges?
Are there legitimate reasons a LEC would choose to hand off 8YY traffic in an area other than

where the call originated?

22. Mileage pumping. Because originating carriers charge 1XCs for transport on a

per-minute, per-mile basis, the farther they transport the originating traffic, the greater the
compensation they receive from the IXC serving the 8Y'Y subscriber. As a result, originating
carriers have an incentive to artificially inflate their mileage in order to maximize the transport
rates they charge to the 1XC, particularly if transport rates are materially higher than transport
costs, as some commenters’ filings suggest. In fact, AT&T alleges that carriers engage in
“mileage pumping” schemes, in which “a CLEC tariffs a per-mile charge for transport and then
either (i) bills the IXXC for transport it does not actually provide . . . or (ii) inefficiently routes
traffic long distances—sometimes more than a hundred miles—to inflate the number of miles
applied to the per-mile transport charge.” We seek comment on this practice. Are there other
examples of mileage pumping schemes that differ from the ones described by AT&T? If so,
please describe them. How prevalent are mileage pumping schemes? How much do they cost
8YY providers or subscribers in inflated charges? Are there legitimate reasons a carrier would

haul traffic 100 miles or more before handing it off to an IXC?

23.  Traffic pumping. There is also evidence in the record that companies are using

traffic pumping schemes to exploit inflated access rates. As described by commenters, in these
schemes, a traffic pumper enters into a revenue sharing agreement with a LEC and subsequently
uses automated software to place illegitimate calls to 8Y'Y numbers. These calls often use auto

dialers or “robocallers” to target Interactive Voice Response (IVR) systems and use varying
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means to keep the IVR engaged, preventing the call from ending. The LEC then bills the IXC
for the calls—including the artificially inflated minutes of use—and shares the proceeds with the
traffic pumper. These “[a]nnoying and disruptive 8Y'Y calls” waste the targeted businesses’
resources and “devalue [providers’] 8Y'Y products.” We seek comment on this practice. How
prevalent are traffic pumping schemes involving toll free calls? Are there examples of 8YY
traffic pumping schemes that differ materially from those already described in the record? We

encourage parties to quantify the costs these schemes impose on 8Y'Y providers and subscribers.

24, Database queries. As the least regulated rate element of the 8Y'Y traffic flow,

database queries also appear to have been the subject of abuse. Commenters point out
substantial variance in database charges and contend that query charges are excessive and
unrelated to actual costs. For example, AT&T provides numerous examples of database query
charges, ranging from as low as $0.0015 to as high as $0.015. IXCs also claim that there are
times when they are billed for multiple queries on a single call. We invite commenters to
provide information about the actual cost of a database query to a LEC compared to the amount
IXCs are being assessed for the database dips. We also seek comment on the impact on IXCs
and their customers of paying these database charges. Are there ways for 1XCs to determine
whether a call has been “dipped” more than once? Is there any legitimate reason for a call to be

subjected to multiple dips?

25.  Other abuses. We also seek comment on whether there are any other abuses
related to 8Y'Y access charges that are not described above. If so, what are they? What impact
do any other 8Y'Y-related abuses have on carriers and on 8Y'Y subscribers? To the extent that
commenters identify other abuses of the 8Y'Y system, we seek comment on whether our
proposed reforms would sufficiently address those abuses. If not, what additional measures

would we need to take to eliminate those abuses?
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III. ADDRESSING ALLEGED ABUSES OF THE 8YY INTERCARRIER

COMPENSATION REGIME

26.  To address abuses of the current 8Y'Y intercarrier compensation system, we
propose to move, over time, all originating interstate and intrastate end office and tandem
switching and transport charges related to 8Y'Y calls to bill-and-keep. To avoid a flash cut to
bill-and-keep for originating 8Y'Y access charges, we propose a three-year transition period. We
propose to allow originating carriers to recover their costs primarily through end-user charges,
though we invite comment on allowing some recovery through Connect America Fund (CAF)
support. We also propose to cap 8Y'Y database query rates nationwide and to prohibit carriers
from assessing more than one database query charge per call, even if more than one carrier
handles the call before it is handed off to an IXC. Additionally, we seek comment on other
issues related to 8YYY traffic, including alternative approaches to address abuses related to 8Y'Y

calls.

A. Moving 8YY Originating End Office and Tandem Switching and Transport

Charges to Bill-and-Keep

27.  Consistent with the bill-and-keep framework the Commission adopted as “a
default framework and end state for all intercarrier compensation traffic,” we propose moving all
interstate and intrastate originating access charges related to 8Y'Y calls to bill-and-keep, except
for database query charges. We seek comment on this proposal. We also seek comment on an
alternative approach that would transition all originating interstate and intrastate end office 8YY
access charges to bill-and-keep but move 8Y'Y tandem switching and transport to bill-and-keep

only where the originating carrier also owns the tandem.
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1. Moving Most Elements of Originating 8Y'Y Access Charges to Bill-

and-Keep Should Curtail Abuses of 8YY Calls

28.  The current record shows that toll free subscribers are burdened by unpredictable
and uncontrollable call volumes and associated charges for calls to their 8Y'Y numbers. With the
proliferation of unlawful robocalls, the volume of traffic routed to 8Y'Y numbers no longer
depends on the “promotional efforts” of the 8Y'Y subscriber. Indeed, just the opposite is true—
fraudulent calls are only “controllable from the originating point.” And there is significant
evidence that some carriers are exploiting loopholes in the current intercarrier compensation
system to inflate their bills to IXCs that serve 8Y'Y customers. The intercarrier compensation

system needs to adapt to this new reality.

29.  Accordingly, in an effort to combat the abuses that appear to plague the existing
8YY regime, we propose to move interstate and intrastate originating 8Y'Y end office, tandem
switching and transport access charges to bill-and-keep. Consistent with the USF/ICC

Transformation Order, we propose to allow carriers to negotiate private agreements that depart

from bill-and-keep, but not permit carriers to tariff any originating end office or tandem
switching and transport charges related to 8Y'Y traffic. We seek comment on this approach. Are
there any obstacles that would prevent carriers from moving to bill-and-keep for these charges?
Would our proposal adequately address the problems currently plaguing the 8Y'YY industry? As
explained below, we expect our proposed changes to have numerous benefits, including:
removing incentives for abuse, reducing costs for consumers, potentially lowering rates or
improving service for 8Y'Y subscribers, encouraging the transition to IP services, and reducing

the number of disputes over intercarrier compensation.

30.  The basic logic underpinning our proposal is that each carrier should be

responsible for the costs of the parts of the call path which it has discretion to choose. Should we
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adopt any exceptions to the proposal? For example, are there instances where an 1XC, or some
other party, may require the originating LEC to route traffic through a specific tandem? If so,
should the originating LEC be allowed to charge the IXC for the costs it incurs in using that
tandem? If the originating LEC routes 8Y'Y traffic over a tandem that it does not own, how
should the originating LEC and the tandem owner recover their respective costs? Should the
originating LEC be required to pay the tandem owner for the use of the tandem and recover those
costs from its own end users? Are there situations where such an arrangement would not be just

and reasonable?

31.  Curtailing abuses. We seek comment on the extent to which our proposals will

curtail 8YY abuses. In the USF/ICC Transformation Order, the Commission found that, over

time, bill-and-keep will “eliminate wasteful arbitrage schemes and other behaviors designed to
take advantage of or avoid above-cost interconnection rates.” The Commission’s prediction has
proven accurate, as filings submitted in this proceeding indicate that the transition to bill-and-
keep has reduced fraud and abuse related to terminating traffic. However, the reforms adopted in

the USF/ICC Transformation Order did not address 8YYY traffic, and the record in this

proceeding shows an increase in certain types of abuses “designed to take advantage” of the

intercarrier compensation system, such as the inefficient routing of 8YY calls.

32. In light of the positive outcome of bill-and-keep for terminating traffic, we expect
that our proposed reforms to 8Y'Y originating access charges will eliminate abuses—including
benchmarking, mileage pumping, and traffic pumping schemes—related to 8YY calls. All of
these schemes arise from carriers’ ability to bill IXCs inflated access charges relating to 8Y'Y
traffic. Moving the access elements associated with these abuses to bill-and-keep should
eliminate any ability to profit from these activities. We expect the proposed reforms will provide

originating carriers with the incentive to be as efficient and cost-effective as possible in routing

15



8YY traffic. We seek comment on this expectation.

33. Based on the current record in this proceeding, we propose to revise our rules to
change the incentives that are leading to abuses of the intercarrier compensation system for 8Y'Y.
We seek comment on each of these alleged abuses, including mileage pumping, traffic pumping,
benchmarking abuse, and excessive and unnecessary database dips. How should our rules be
modified to curb such abuses? Will moving originating end office and tandem switching and
transport rates for 8Y'Y calls to bill-and-keep discourage carriers from engaging in traffic or
mileage pumping? We seek comment on any costs and burdens on small entities associated with

the proposed rules, including data quantifying the extent of those costs or burdens.

34. At least one competitive LEC that offers toll free services to businesses and also
provides originating 8Y'Y services opposes proposals to move originating access charges to bill-
and-keep. This carrier asserts that fraudulent toll free calls should be addressed on a case-by-
case basis through inter-carrier cooperation and by the Commission’s Enforcement Bureau and
the Federal Bureau of Investigation. This carrier’s contracts require its customers to adopt anti-
fraud measures and provide remedies against customers that are suspected of engaging in
unlawful activity. Do other carriers use similar contract provisions? How effective are they?
What efforts do carriers or their customers make to identify illegitimate 8Y'Y calls? How
effective are those efforts? What security mechanisms do wholesalers or traffic aggregators
employ to screen incoming calls? What obstacles do carriers or 8Y'Y subscribers face in
distinguishing illegitimate traffic from legitimate traffic? We seek comment on these and other
issues related to the alternative approach of addressing unlawful toll free calls on a case-by-case

basis.
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a. Benefits to Consumers

35.  We seek comment on the extent to which our proposals will benefit consumers.

In the USF/ICC Transformation Order, the Commission concluded that the intercarrier

compensation regime distorted competition because carriers shifted their network costs onto
other carriers and, as a result, consumers could not identify and switch to more efficient
providers. At the same time, the Commission observed that “because the calling party chooses
the access provider but does not pay for the toll call, it has no incentive to select a provider with
lower originating access rates.” In the 8Y'Y industry, consumers who call 8Y'Y telephone
numbers are not charged directly for the calls, do not know what their originating carrier is
charging for routing their 8Y'Y call and, therefore, cannot exercise effective consumer choice.
Yet, inefficiencies and abuses of the intercarrier compensation system result in higher prices to
8YY subscribers, who must recover their costs from their customers—a group that likely
includes originating 8Y'Y callers. Thus, in the end, consumers indirectly subsidize inefficiencies

and abuses of the 8YYY intercarrier compensation system.

36. In the USF/ICC Transformation Order, the Commission reviewed economic

evidence and concluded that, upon transitioning to bill-and-keep, “carriers will reduce
consumers’ effective price of calling, through reduced charges and/or improved service quality.”
The Commission further predicted that these “reduced quality-adjusted prices will lead to
substantial savings on calls made, and to increased calling.” This prediction appears to have
proven true. For example, while there are several factors that may explain increased calling,
significant growth has occurred in wireless subscribership since the Commission moved all

CMRS traffic to bill-and-keep.

37.  We recognize that consumers appear to find toll free calling an attractive way to

reach certain businesses and do not expect that to change if we move originating access charges
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for 8YY calls to bill-and-keep. Given that the Commission has already moved wireless calls—
including 8YY calls from wireless numbers—to bill-and-keep, consumers’ use of wireless
services may be instructive in helping predict the effects our proposed changes will have on
consumers’ use of toll free services. Are there any lessons we can learn from the effect bill-and-
keep has had on wireless 8Y'Y calls? We seek data on whether wireless 8Y'Y originating calls
have increased or decreased over the past five years. Do consumers make fewer toll free calls
from wireless phones than they do from wireline phones? Has the number of 8YY calls
decreased as more people have switched to wireless phones as their primary method of

telecommunications?

38.  We expect that transitioning 8Y'Y calls to bill-and-keep will ultimately benefit
consumers. We invite comment on this view and welcome commenters to provide economic

analysis and data in support of their views.
b. Benefits to 8Y'Y Subscribers

39.  We seek comment on the extent to which our proposals will benefit 8YY
subscribers. Because incentives in the 8Y'Y industry are misaligned (8Y'Y subscribers are paying
originating carriers that they did not select), 8Y'Y subscribers are likely paying higher rates than
they otherwise would, even for legitimate 8Y'Y traffic. We anticipate that, by correctly aligning
carriers’ incentives and pricing signals, bill-and-keep will lead to increased competition and
“reduced quality-adjusted prices” for 8Y'Y subscribers. In addition, we predict that moving to
bill-and-keep will prompt “carriers [to] engage in substantial innovation to attract and retain”

customers.

40.  We seek comment on these expectations and predictions. Are our proposed

changes to the 8Y'Y access charge regime likely to result in lower rates for 8Y'Y subscribers?
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Will our proposed changes lead to more competition and innovation? In the USF/ICC

Transformation Order, the Commission estimated that “incumbent LECs will, on average, pass

through at least 50 percent of ICC savings to end users, while CMRS providers and competitive
LECs will pass through at least 75 percent of these savings.” Should we expect similar
passthrough levels by 8Y'Y providers? Are there effects that resulted from the Commission’s

actions in the USF/ICC Transformation Order that might be instructive here?

c. Encouraging the Transition to All-1P Services

41.  We seek comment on the extent to which our proposals will encourage the
transition to all-IP services. We are concerned that the current compensation regime creates
disincentives for carriers to transition to IP. For example, AT&T claims that “CLECs engaged in
arbitrage are resisting agreements to exchange traffic in IP format because they are reluctant to
relinquish high access revenues from originating 8Y'Y traffic that would go to bill-and-keep
under an [P arrangement.” Are other parties having similar experiences? Do other parties share
AT&T’s concerns that the current intercarrier compensation system is impeding the transition to

all-1P services?

42.  There is no obvious justification for using tandem switches in an IP environment.
As a result, carriers might be reluctant to transition to IP-based services because of concerns
about lost intercarrier compensation revenues. We seek comment on this issue. Are there
carriers that are reluctant to move to IP-based interconnection due to concerns about losing
intercarrier compensation revenues? Will moving originating 8Y'Y access charges—particularly
tandem switching and transport charges—to bill-and-keep expedite the transition to IP services?

Will it discipline prices? Will it improve network efficiency?
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d. Reducing Intercarrier Compensation Disputes

43.  We seek comment on the extent to which our proposals will reduce intercarrier

compensation disputes. The Commission found in the USF/ICC Transformation Order that “bill-

and-keep will . . . reduce ongoing call monitoring, intercarrier billing disputes, and contract
enforcement efforts.” Similarly, we expect that by eliminating the incentives to abuse the
intercarrier compensation system for 8Y'Y traffic, our proposed reforms will allow carriers to
reduce the resources they currently dedicate to monitoring their 8Y'Y call traffic and disputing

8YY invoices.

44.  We invite comment on these expectations. What would be the monetary impact
of such savings? Is there any reason that our proposed reforms would not reduce intercarrier
disputes related to 8Y'Y calls? Are there any other benefits that are likely to arise from moving
most 8Y'Y intercarrier compensation charges to bill-and-keep, in addition to the ones already

discussed in this Notice?
2. Alternative Proposal

45.  We recognize that our proposal to move all tandem switching and transport to
bill-and-keep is a departure from the approach the Commission took in reforming terminating

access charges. In the USF/ICC Transformation Order, the Commission adopted bill-and-keep

for terminating tandem switching and transport only where the terminating price cap carrier
owns the tandem. Accordingly, we invite comment on an alternative proposal to transition all
originating interstate and intrastate end office 8Y'Y access charges to bill-and-keep, but to move
8YY tandem switching and transport to bill-and-keep only where the originating carrier also
owns the tandem. Under this approach, we propose to cap the mileage that carriers can charge

for tandem switching and transport based on the number of miles between the originating end
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office and the nearest tandem in the same local access and transport area (LATA). As part of
this alternative approach, we also propose to cap tandem switching and transport rates based on
the rates charged by the incumbent LEC serving the LATA in which the call originates, without

regard to the rates charged by the incumbent LEC serving the area where the tandem is located.

46.  We seek comment on whether this alternative proposal would adequately address
abuses in the 8Y'Y marketplace, including benchmarking abuse and mileage pumping. If we
adopt this approach, what are the relative benefits compared to our proposed framework for
transitioning all tandem switching and transport elements of originating toll free traffic to bill-
and-keep? For example, under this alternative approach, would there be less need for revenue
recovery? How would common ownership of the end office and tandem be determined? Should
we determine ownership at the holding company level? Is there any reason that an originating
LEC should not be deemed to “own” a tandem that is owned or operated by an affiliate of the
or